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Approved June 14, 1983

CHAPTER 372 — S.F.No. 1011

An act relating to unemployment compensation; providing for conformity with
federal law; imposing an annual surcharge on employers’ calendar year contributions for
the purpose of repayment of interest charged on federal loans; creating the emergency
interest repayment fund; adding a category to the extension of base period in the definition
of base period; updating the law to reflect current practice; making technical changes;
removing obsolete language; regulating administrative practices; providing for the effect of
back pay awards; regulating benefit amounts, contributions, and benefit eligibility; requir-
ing a report to the legislature on shared work benefits; appropriating money; amending
Minnesota Statutes 1982, sections 268.04, subdivisions 2, 12, 17, 25, 26, 29, and by adding a
subdivision; 268.05, subdivision 5; 268.06, subdivisions 1, 2, 3a, 5, 20, 28, and 29; 268.07,
subdivisions 2 and 3; 268.071, subdivision 3; 268.08, subdivisions 1, 3, 6, and by adding
subdivisions; 268.09, subdivisions 1 and 2; 268.10, subdivisions 2, 3, 4, 5, 6, 7, and 9;
268.11, subdivisions 2 and 3; 268.12, subdivisions 8 and 9; 268.16, subdivision 2; 268.161,
subdivisions 1, 4, 5, 7, and 8; 268.18, subdivisions 1 and 2; proposing new law coded in
Minnesota Statutes, chapter 268; repealing Minnesota Statutes 1982, section 268.06,
subdivision 32.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:

Section 1. Minnesota Statutes 1982, section 268.04, subdivision 2, is
amended to read:

Subd. 2. “Base period” means the period of fifty-two calendar weeks
immediately preceding the first day of an individual’s benefit year. Provided;
However, that if a claimant received weekly worker’s compensation for tempo-
rary total disability under the provisions of chapter 176 or under a similar law of
the United States for more than seven weeks within the base period, as heretofore
defined; his or if a claimant, whose own serious illness caused a loss of credit

other source or under a law of this state other than chapter 176 or under a
similar law of the United States for more than seven weeks within the base
period, the claimant’s base period shall be lengthened by the same number of
such weeks, but not to exceed 52 weeks, for which he the claimant received such
the payments; provided further; that. No extended base period shall include
wage credits upon which benefits were established and paid with respect to a
prior valid ¢laim.

Sec. 2. Minnesota Statutes 1982, section 268.04, subdivision 12, is
amended to read:
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Subd. 12. “Employment” means: (1) Subject to the other provisions of
this subdivision “employment’” means service performed prior to January 1, 1945,
which was employment as defined in this section prior to such date, and any
service performed after December 31, 1944, including service in interstate
commerce, by an individual who is a servant under the law of master and servant
or who performs services for any employing unit, unless such services are
performed by an independent contractor.

The term “employment” shall include: Any service performed, including
service in interstate commerce, by;

(2) any officer of any corporation; or

(b) any individual other than an individual who is an employee under
clause (1) who performs services for remuneration for any person as an agent-
driver or commission-driver engaged in distributing meat products, vegetable
products, fruit products, bakery products, beverages (other than miik), or laundry
or dry-cleaning services, for his principal, or as a traveling or city salesman, other
than as an agent-driver or commission-driver, engaged upon a fulltime basis in
the solicitation on behalf of, and the transmission to, his principal (except for
sideline sales activities on behalf of some other person) of orders from wholesal-
ers, retailers, contractors, or operators of hotels, restaurants, or other similar
establishments for merchandise for resale or supplies for use in their business
operations;

Provided, that for purposes of clause (1) (b), the term “employment” shall
include services described above only if the contract of service contemplates that
substantially all of the services are to be performed personally by such individual,
the individual does not have a substantial investment in facilities used in
connection with the performance of the services (other than in facilities for
transportation), and the services are not in the nature of a single transaction that
is not part of a continuing relationship with the person for whom the services are
performed.

(2) The term *“employment” shall include an individual’s entire service,
performed within or both within and without this state if (a) the service is
localized in this state; or (b) the service is not localized in any state but some of
the service is performed in this state and (1) the base of operations, or, if there is
no base of operations, then the place from which such service is directed or
controlled, is in this state; (2) the base of operations or place from which such
service is directed or controlled is not in any state in which some part of the
service is performed, but the individual’s residence is in this state.

(3) Service shall be deemed to be localized within a state if (a) the service
is performed entirely within such state; or (b) the service is performed both
within and without such state, but the service performed without such state is
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incidental to the individual’s service within the state, for example, is temporary or
transitory in nature or consists of isolated transactions.

(4) The term “employment” shall include an individual’s service wherever
performed within the United States or Canada, if

(a) Such service is not covered under the unemployment compensation law
of any other state or Canada, and

(b) The place from which the service is directed or controlled is in this
state.

(5) (a) Service covered by an election pursuant to section 268.11, subdivi-
sion 3; and

(b) Service covered by an arrangement pursuant to section 268.13 between
the commissioner and the agency charged with the administration of any other
state or federal employment security law, pursuant to which all service performed
by an individual for an employing unit is deemed to be performed entirely within
this state, shall be deemed to be employment if the commissioner has approved an
election of the employing unit for which such service is performed, pursuant to
which the entire service of such individual during the period covered by such
election is deemed to be employment.

(6) Notwithstanding any inconsistent provisions of sections 268.03 to
268.24, the term “employment” shall include any services which are performed
by an individual with respect to which an employing unit is liable for any federal
tax against which credit may be taken for contributions required to be paid into a
state unemployment compensation fund or which as a condition for full tax credit
against the tax imposed by the federal unemployment tax act is required to be
covered under this law.

(7) Service performed by an individual in the employ of the state of
Minnesota or any instrumentality which is wholly owned by the state of
Minnesota or in the employ of this state and one or more other states or an
instrumentality of this state and one or more of its political subdivisions or an
instrumentality of this state and another state or an instrumentality of this state
and one or more political subdivisions of another state if such service is excluded
from “employment” as defined by section 3306(c)(7) of the federal unemployment
tax act and is not excluded from “employment” under clause (10) of this
subdivision.

(8) Service performed by an individual in the employ of any political
subdivision of the state of Minnesota or instrumentality thereof or an instrumen-
tality of two or more political subdivisions of this state or any instrumentality of
a political subdivision of this state and another state or political subdivisions of
another state if such service is excluded from “employment” as defined by section
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3306(c)(7) of the federal unemployment tax act and is not excluded from
“employment” under clause (10) of this subdivision.

(a) The provisions of section 268.08, subdivision 6, shall apply to service
covered by this section.

(b) The amounts required to be paid in lieu of contributions by any
political subdivision shall be billed and payment made as provided in section
268.06, subdivision 28, clause (2), with respect to similar payments by nonprofit
organizations.

(9) Service performed by an individual in the employ of a religious,
charitable, educational or other organization but only if the following conditions
are met:

(a) the service is excluded from “employment” as defined in the federal
unemployment tax act solely by reason of section 3306(c) (8) of that act; and

(b) the organization had one or more individuals in employment for some
portion of a day in each of 20 different weeks, whether or not such weeks were
consecutive, within either the current or preceding calendar year, regardless of
whether they were employed at the same moment of time,

(10) For the purposes of clauses (7), (8), and (9), the term “employment”
does not apply to service performed

(a) in the employ of a church or convention or association of churches, or
an organization which is operated exelusively primarily for religious purposes and
which is operated, supervised, controlled, or principally supported by a church or
convention or association of churches; or

(b) by a duly ordained, commissioned, or licensed minister of a church in
the exercise of his ministry or by a member of a religious order in the exercise of
duties required by such order; or

(c) in a facility conducted for the purpose of carrying out a program of
rehabilitation for individuals whose earning capacity is impaired by age or
physical or mental deficiency or injury or providing remunerative work for
individuals who because of their impaired physical or mental capacity cannot be
readily absorbed in the competitive labor market by an individual receiving such
rehabilitation or remunerative work; or

(d) as part of an unemployment work relief or work training program
assisted or financed in whole or in part by any federal agency or an agency of a
state or political subdivision thereof, by an individual receiving such work relief
or work training; excepting public service employment and on the job training
participants under the federal comprehensive employment and training act; as
amended; if the participanis are performing services which are the same or
similar to those performed by other employees of the employer. This exclusion
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shall not apply to programs that provide for and require unemployment insurance
coverage for the participants; or
(e) by an inmate of a custodial or penal institution; or

(f) in the employ of governmental entities referred to in clauses (7) and (8)
of this subdivision if such service is performed by an individual in the exercise of
duties

(i) as an elected official,
(ii) as a member of a legislative body, or a member of the judiciary,
(iii) as a member of the Minnesota national guard or air national guard,

(iv) as an employee serving only on a temporary basis in case of fire,
storm, snow, earthquake, flood or similar emergency,

(v) (@) in a position with the state of Minnesota which is a major
nontenured policy making or advisory position in the unclassified service, or

(b) a policy making position with the state of Minnesota or a political
subdivision the performance of the duties of which ordinarily does not require
more than eight hours per week; or

(c) in a position with a political subdivision which is a major nontenured
policy making or advisory position.

(11) The term ‘“employment” shall include the service of an individual
who is a citizen of the United States, performed outside the United States, except
in Canada, in the employ of an American employer (other than service which is
deemed “‘employment” under the provisions of clauses (2), (3), or (4) or the
parallel provisions of another state’s law) if:

(a) The employer’s principal place of business in the United States is
located in this state; or

(b) The employer has no place of business in the United States, but the
employer is an individual who is a resident of this state, or the employer is a
corporation which is organized under the laws of this state, or the employer is a
partnership or a trust and the number of partners or trustees who are residents of
this state is greater than the number who are residents of any one other state; or

(¢) None of the criteria of (a) and (b).of this clause is met but the
employer has elected coverage in this state, or the employer having failed to elect
coverage in any state, the individual has filed a claim for benefits, based on such
service, under the law of this state.

(d) An “American employer,” for the purposes of this subdivision, means
a person who is an individual who is a resident of the United States, or a
partnership if two-thirds or more of the partners are residents of the United
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States, or a trust, if all of the trustees are residents of the United States, or a
corporation organized under the laws of the United States or of any state;

(e) As used in this subdivision, the term “United States” includes the
states, the District of Columbia, the Commonwealth of Puerto Rico, and the
Virgin Islands.

(12) Notwithstanding clause {1} (2), all service performed by an officer or
member of the crew of an American vessel on or in connection with such vessel,
if the operating office, from which the operations of such vessel operating on
navigable waters within, or within and without, the United States are ordinarily
and regularly supervised, managed, directed and controlled is within this state.

(13) Service performed by an individual in agricultural labor as defined in
clause (15)(a) of this subdivision when:

(a) Such service is performed for a person who:

(i) during any calendar quarter in either the current or the preceding
calendar year paid wages of $20,000 or more to individuals employed in
agricultural labor, or

(i) for some portion of a day in each of 20 different calendar weeks,
whether or not such weeks were consecutive, in either the current or preceding
calendar year employed in agricultural labor four or more individuals regardless
of whether they were employed at the same time.

(b) For the purpose of this clause (13) any individual who is a member of
a crew furnished by a crew leader to perform service in agricultural labor for any
other person shall be treated as an employee of the crew leader:

(i) if the crew leader holds a valid certificate of registration under the farm
labor contractor registration act of 1963, as amended; or substantially all of the
members of his crew operate or maintain tractors, mechanized harvesting or crop
dusting equipment, or any other mechanized equipment, which is provided by the
crew leader; and

(ii) if the individual is not an employee of another person as determined by
clause (1) of this subdivision.

(c) For the purpose of this clause (13) in the case of any individual who is
furnished by a crew leader to perform service in agricultural labor for any other
person and who is not treated as an employee of the crew leader under subclause

(13)(b):

(i) such other person and not the crew leader shall be treated as the
employer of such individual; and

(ii) such other person shall be treated as having paid wages to such
individual in an amount equal to the amount of wages paid to such individual by
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the crew leader (either on his own behalf or on behalf of such other person) for
the service in agricultural labor performed for such other person.

(d) For the purposes of this clause (13) the term “crew leader” means an
individual who:

() furnishes individuals to perform service in agricultural labor for any
other person,

(ii) pays (either on his own behalf or on behalf of such other person) the
individuals so furnished by him for the service in agricultural labor performed by
them, and

(iii) has not entered into a written agreement with such other person under
which such furnished individual is designated as‘an employee of such other
person.

(e) For the purposes of this clause (13) services performed by an officer or
shareholder of a family farm corporation shall be excluded from agricultural
labor and employment unless said corporation is an employer as defined in
section 3306(a)(2) of the Federal Unemployment Tax Act.

(f) For the purposes of this clause (13), services performed by an individu-
al 16 years of age or under shall be excluded from agricultural labor and
employment unless the employer is an employer as defined in section 3306(a)(2)
of the Federal Unemployment Tax Act.

(14) The term “employment” shall include domestic service in a private
home, local college club, or local chapter of a college fraternity or sorority
performed for a person who paid wages of $1,000 or more in the current calendar
year or the preceding calendar year to individuals employed in domestic service
in any calendar quarter.

k “Domestic service” includes all service for an individual in the operation

and maintenance of a private household, for a local college club, or local chapter
of a college fraternity or sorority as distinguished from service as an employee in
the pursuit of an employer’s trade, occupation, profession, enterprise or vocation.

(15) The term “employment” shall not include:

(2) Agricultural labor. Service performed by an individual in agricultural
labor, except as provided in clause (13) of this subdivision. The term “agricul-
tural labor” includes all services performed:

(1) On a farm, in the employ of any person or family farm corporation, in
connection with cultivating the soil, or in connection with raising or harvesting
any agricultural or horticultural commodity, including the raising, shearing,
feeding, caring for, training, and management of livestock, bees, poultry, fur-bear-
ing animals and wildlife;
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(2) In the employ of the owner or tenant or other operator of a farm, in
connection with the operation, management, conservation, improvement, or
maintenance of such farm and its tools and equipment, or in salvaging timber or
clearing land of brush and other debris left by a tornadic-like storm, if the major
part of such service is performed on a farm;

(3) In connection with the production or harvesting of any commodity
defined as an agricultural commodity in section 15(g) of the agricultural market-
ing act, as amended (46 Stat. 1550, sec. 3; 12 U.S.C. 1141j) or in connection with
the ginning of cotton, or in connection with the operation or maintenance of
ditches, canals, reservoirs, or waterways, not owned or operated for profit, used
exclusively for supplying and storing water for farming purposes;

(4) In the employ of the operator of a farm in handling, planting, drying,
packing, packaging, processing, freezing, grading, storing, or delivering to storage
or to market or to a carrier for transportation to market, in its unmanufactured
state, any agricultural or horticultural commodity; but only if such operator
produced more than one-half of the commodity with respect to which such
service is performed, or in the employ of a group of operators of farms (or a
cooperative organization of which such operators are members) in the perform-
ance of service described herein, but only if such operators produced more than
one-half of the commodity with respect to which such service is performed;
however, the provisions of this paragraph shall not be deemed to be applicable
with respect to service performed in connection with commercial canning or
commercial freezing or in connection with any agricultural or horticultural
commodity after its delivery to a terminal market for distribution for consump-
tion; or

(5) On a farm operated for profit if such service is not in the course of the
employer’s trade or business.

As used herein, the term “farm” includes stock, dairy, poultry, fruit,
fur-bearing animal, and truck farms, plantations, ranches, nurseries, ranges,
greenhouses or other similar structures used primarily for the raising of agricul-
tural or horticultural commodities, and orchards.

(b) Casual labor not in the course of the employing unit’s trade or
business;

(c) Service performed on the navigable waters of the United States as to
which this state is prohibited by the constitution and laws of the United States of
America from requiring contributions of employers with respect to wages as
provided in sections 268.03 to 268.24;

(d) Service performed by an individual in the employ of his son, daughter,
or spouse, and service performed by a child under the age of 18 in the employ of
his father or mother;
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(e) Service performed in the employ of the United States government, or
any instrumentality of the United States exempt under the constitution of the
United States from the contributions imposed by sections 268.03 to 268.24, except
that with respect to such service and to the extent that the congress of the United
States shall permit states to require any instrumentalities of the United States to
make payments into an unemployment compensation fund under a state unem-
ployment compensation act; then, to the extent permitted by congress, and from
and after the date as of which such permission becomes effective, all of the
provisions of these sections shall be applicable to such instrumentalities and to
services performed for such instrumentalities in the same manner, to the same
extent, and on the same terms as to all other employers, employing units,
individuals, and services; provided, that if this state shall not be certified for any
year by the United States department of labor under section 3304(c) of the federal
internal revenue code, the payments required of such instrumentalities with
respect to such year shall be refunded by the commissioner from the fund in the
same manner and within the same period as is provided in section 268.16,
subdivision 6, with respect to contributions erroneously collected;

(f) Service with respect to which unemployment compensation is payable
under an unemployment compensation system established by an act of congress;

(&) (1) Service performed in any calendar quarter in the employ of any
organization exempt from income tax under section 501(a) (other than an
organization described in section 401(a)) or section 521 of the federal internal
revenue code, if the remuneration for such service is less than $50; or

(2) Service performed in the employ of a school, college, or university, if
such service is performed by a student who is enrolled and is regularly attending
classes at such school, college, or university; or

(3) Service performed by an individual under the age of 22 who is enrolled
at a nonprofit or public educational institution which normally maintains a
regular faculty and curriculum and normally has a regularly organized body of
students in attendance at the place where its educational activities are carried on
as a student in a fulltime program, taken for credit at such institution, which
combines academic instruction with work experience, if such service is an integral
part of such program, and such institution has so certified to the employer,
except that this paragraph shall not apply to service performed in a program
established for or on behalf of an employer or group of employers;

(h) Service performed in the employ of a foreign government (including
setvice as a consular or other officer or employee or a nondiplomatic representa-
tive);

(i) Service performed in the employ of an instrumentality wholly owned by
a foreign government, if
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(1) The service is of a character similar to that performed in foreign
countries by employees of the United States government or of an instrumentality
thereof; and

(2) The commissioner finds that the United States secretary of state has
certified to the United States secretary of the treasury that the foreign govern-
ment, with respect to whose instrumentality exemption is claimed, grants an
equivalent exemption with respect to similar service performed in the foreign
country by employees of the United States government and of instrumentalities
thereof.

(i) Service covered by an arrangement between the commissioner and the
agency charged with the administration of any other state or federal employment
security law pursuant to which all services performed by an individual for an
employing unit during the period covered by such employing unit’s duly ap-
proved election, are deemed to be performed entirely within such agency’s state;

(k) Service performed in the employ of a hospital, if such service is
performed by a patient of the hospital, as defined in clause (17);

(1) Service performed as a student nurse in the employ of a hospital or a
nurses’ training school by an individual who is enrolled and is regularly attending
classes in a nurses’ training school chartered and approved pursuant to state law;
and service performed as an intern in the employ of a hospital by an individual
who has completed a four years’ course in a medical school chartered and
approved pursuant to state law;

(m) Service performed by an individual for a person as an insurance agent
or as an insurance solicitor, if all such service performed by such individual for
such person is performed for remuneration solely by way of commission (the
word “insurance” as used in this subdivision shall include an annuity and an
optional annuity);

(n) Service performed by an individual under the age of 18 in the delivery
or distribution of newspapers or shopping news, not including delivery or
distribution to any point for subsequent delivery or distribution;

(o) Service performed by an individual for a person as a real estate
salesman, if all such service performed by such individual for such person is
performed for remuneration solely by way of commission;

(p) If the service performed during one-half or more of any pay period by
an individual for the person employing him constitutes employment, all the
service of such individual for such period shall be deemed to be employment; but
if the service performed during more than one-half of any such pay period by an
individual for the person employing him does not constitute employment, then
none of the service of such individual for such period shall be deemed to be
employment. As used in this subdivision, the term “pay period” means a period
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(of not more than 31 consecutive days) for which a payment or remuneration is
ordinarily made to the individual by the person employing him.

(q) Services performed for a state, other than the state of Minnesota, or an
instrumentality wholly owned by such other state or political subdivision of such
other state;

[€9)] Servic.es‘ performed as a direct seller as defined in United States Code,
title 26, section 3508.

(16) “Institution of higher education,” for the purposes of this chapter,
means an educational institution which:

(a) Admits as regular students only individuals having a certificate of
graduation from a high school, or the recognized equivalent of such a certificate;

(b) Is legally authorized in this state to provide a program of education
beyond high school;

(c) Provides an educational program for which it awards a bachelor’s or
higher degree, or provides a program which is acceptable for credit toward such a
degree, a program of post-graduate or post-doctoral studies, or a program of
training to prepare students for gainful employment in a recognized occupation;
and

(d) Is a public or other nonprofit institution.

(¢) Notwithstanding any of the foregoing provisions of this clause, all
colleges and universities in this state are institutions of higher education for
purposes of this section.

(17) “Hospital’” means an institution which has been licensed, certified or
approved by the department of health as a hospital.

Sec. 3. Minnesota Statutes 1982, section 268.04, subdivision 17, is
amended to read:

Subd. 17. “Insured work” means employment for employers as defined
in this section, except that for the purposes of interstate reciprocal benefit
payment arrangements and the clearing of disqualifications under this law, the
term “insured work” shall mean employment in insured work under this law or a
similar law of any other state. Periods for which an individual receives back pay
are periods of insured work for benefit purposes, except for the clearing of
disqualifications under this chapter.

Sec. 4. Minnesota Statutes 1982, section 268.04, subdivision 25, is
-amended to read:

Subd. 25. WAGES. “Wages” means all remuneration for services, in-
cluding commissions and bonuses, back pay as of the date of payment, and .tips

and gratuities paid to an employee by a customer of an employer and accounted
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for by the employee to the employer, and the cash value of all remuneration in
any medium other than cash, except that such term shall not include:

(a) For the purpose of determining contributions payable under section
268.06, subdivision 2, that part of the remuneration which excéeds $8,000 dusing
the calendar years 1979, 1980 and 1981 and, for all each subsequent calendar
yeass year, the greater of $7,000 or that part of the remuneration which exceeds
60 percent of the average annual wage rounded to the nearest $100 computed in
accordance with the provisions of clause (f), paid to an individual by an employer
with respect to covered employment in this state, or with respect to employment
under the unemployment compensation law of any other state during any
calendar year paid to such individual by such covered employer or his predeces-
sor during such calendar year; provided, that if the term “wages” as contained in
the federal unemployment tax act is amended to include remuneration in excess
of the amount required to be paid hereunder to an individual by an employer
under the federal act for any calendar year, wages for the purposes of sections
268.03 to 268.24 shall include remuneration paid in a calendar year up to an
amount equal to the dollar limitation specified in the federal unemployment tax
act. For the purposes of this clause, the term “employment” shall include service
constituting employment under any employment secgrity law of another state or
of the federal government;

(b) The amount of any payment made to, or on behalf of, an employee
under a plan or system established by an employer which makes provision for his
employees generally or for a class or classes of his employees (including any
amount paid by an employer for insurance or annuities, or into a fund, to provide
for any such payment), on account of (1) retirement or (2) sickness or accident
disability or (3) medical and hospitalization expenses in connection with sickness
or accident disability, or (4) death, provided the employee has not the option to
receive, instead of provision for such death benefit, any part of such payment, or
if such death benefit is insured, any part of the premium (or contributions to
premiums) paid by his employer and has not the right, under the provisions of
the plan or system or policy of insurance providing for such death benefit, to
assign such benefit, or to receive a cash consideration in lieu of such benefit either
upon his withdrawal from the plan or system providing for such benefit or upon
termination of such plan or system or policy of insurance or of his employment
with such employer;

(c) The payment by an employer (without deduction from the remunera-
tion of the employee) (1) of the tax imposed upon an employee under section
3101 of the federal internal revenue code, or (2) of any payment required from an
employee under a state unemployment compensation law, with respect to remu-
neration paid to an employee for domestic service in a private home of the
employer or for agricultural labor;
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(d) Any payments made to a former employee during the period of active
military service in the armed forces of the United States by such employer,
whether legally required or not;

(e) Any payment made to, or on behalf of, an employee or his beneficiary
(1) from or to a trust described in section 401(a) of the federal internal revenue
code which is exempt from tax under section 501(a) of such code at the time of
such payment unless such payment is made to an employee of the trust as
remuneration for services rendered as an employee and not as a beneficiary of the
trust, or (2) under or to an annuity plan which, at the time of such payment is a
plan described in section 403(a) of the federal internal revenue code, or (c) under
or to a bond purchase plan which, at the time of such payment, is a qualified
bond purchase plan descrlbed in section 405(a) of the federal internal revenue
code;

(f) On or before July 1 of each year the commissioner shall determine the
average annual wage paid by employers subject to sections 268.03 to 268.24 in the
following manner:

(1) The sum of the total monthly employment reported for the previous
calendar year shall be divided by 12 to determine the average monthly employ-
ment; -

(2) The sum of the total wages reported for the previous calendar year
shall be divided by the average monthly employment to determine the average
annual wage.

The average annual wage determined shall be effective for the calendar
year next succeeding the determination.

Sec. 5. Minnesota Statutes 1982, section 268.04, subdivision 26, is
amended to read:

Subd, 26. “Wage credits” mean the amount of wages actually or con-
structively paid and, wages due and payable but not overdue and delayed beyond
the usual time of payment and back pay paid by or from an employer to an
employee for insured work and tips and gratuities paid to an employee by a
customer of an employer and accounted for by the employee to the employer
except that wages earned in part-time employment by a student as an integral
part of an occupational course of study, under a plan for vocational education
accepted by the Minnesota department of education, shall not result in wage
credits available for benefit purposes.

Sec. 6. Minnesota Statutes 1982, section 268.04, subdivision 29, is
amended to read:

Subd. 29. “Credit week” is any week for which the wages which have
been or back pay, actually or constructively paid and, wages which are due and
payable but not paid overdue and delayed beyond the usual time of payment, and
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back pay by or from one or more employers to an employee for insured work
equal or exceed 30 percent of the average weekly wage computed to the nearest
whole dollar, On or before June 30 of each year the commissioner shall
determine the average weekly wage paid by employers subject to sections 268.03
to 268.24 in the following manner:

(a) The sum of the total monthly employment reported for the previous
calendar year shall be divided by 12 to determine the average monthly employ-
ment;

(b) The sum of the total wages reported for the previous calendar year
shall be divided by the average monthly employment to determine the average
annual wage; and

(c) The average annual wage shall be divided by 52 to determine the
average weekly wage.

The average weekly wage as so determined computed to the nearest whole
dollar shall apply to claims for benefits which establish a benefit year which
begins subsequent to December 31 of the year of the computation.

Sec. 7. Minnesota Statutes 1982, section 268.04, is amended by adding a
subdivision to read:

Subd. 33. BACK PAY. “Back pay” means a retroactive payment of
money by an employer to an employee or former employee for lost wages because

bargaining agreement as determined in an arbitration award, administrative or
judicial decision, or negotiated settlement. The period to which the payment
shall be applied shall commence immediately following the last day of work or as
specified in the arbitration award, administrative or judicial decision, or negotiat-
ed settlement.

Sec. 8. Minnesota Statutes 1982, section 268.05, subdivision 5, is amend-
ed to read: :

Subd. 5. PAYMENT OF EXPENSES OF ADMINISTRATION. (1)
Money credited to the account of this state in the unemployment trust fund by
the secretary of the treasury of the United States of America pursuant to section
903 of the Social Security Act, as amended, may be requisitioned and used for the
payment of expenses incurred for the administration of Laws 1957, Chapter 883
pursuant to a specific appropriation by the legislature, provided that the expenses
are incurred and the money is requisitioned after the enactment of an appropria-
tion law which:

(a) Specifies the purposes for which such money is appropriated and the
amounts appropriated therefor.
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(b) Limits the period within which such money may be obligated to a
period ending not more than two years after the date of the enactment of the
appropriation law, and

(c) Limits the amount which may be obligated during any twelve-month
period beginning on July 1 and ending on the next June 30 to an amount which
does not exceed the amount by which (i) the aggregate of the amounts credited to
the account of this state pursuant to section 903 of the Social Security Act, as
amended, during the same twelve-month period and the 24 34 preceding twelve-
month periods, exceeds (ii) the aggregate of the amounts used pursuant to this
subdivision and charged against the amounts credited to the account of this state
during any of such 25 35 twelve-month periods. For the purposes of this
subdivision, amounts used during any such twelve-month period shall be charged
against equivalent amounts which were first credited and which are not already
so charged; except that no amount obligated for administration during any such
twelve-month period may be charged against any amount credited during such a
twelve-month period earlier than the 24th preceding such period.

(2) Money credited to the account of this state pursuant to section 903 of
the Social Security Act, as amended, may not be withdrawn or used except for
the payment of benefits and for the payment of expenses for the administration of
Laws 1957, Chapter 883 and of public employment offices pursuant to this
subdivision. Any moneys used for the payment of benefits may be restored for
appropriation and use for administrative expenses upon request of the governor,
under section 903(c) of the Social Security Act.

(3) Money requisitioned for the payment of expenses of admniinistration
pursuant to this subdivision shall be deposited in the employment services
administration fund, but, until expended, shall remain a part of the unemploy-
ment fund. The commissioner shall maintain a separate record of the deposit,
obligation, expenditure, and return of funds so deposited. If any money so
deposited is, for any reason, not to be expended for the purpose for which it was
appropriated, or, if it remains unexpended at the end of the period specified by
the law appropriating such money, it shall be withdrawn and returned to the
secretary of the treasury of the United States for credit to this state’s account in
the unemployment trust fund.

Sec. 9. Minnesota Statutes 1982, section 268.06, subdivision 1, is amend-
ed to read:

Subdivision 1. PAYMENTS. (1) Contributions shall accrue and become
payable by each employer for each calendar year in which he is subject to
sections 268.03 to 268.24 with respect to wages (as defined in section 268.04,
subdivision 25) for employment;, except that contributions shall net be payable
remuneration for services performed in a public service job to the extent that such
rerauneration is paid with funds provided under the comprehensive employment
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and training act of 1973 and to the extent that the unemployment compensation
fund is reimbursed for benefits based upon said public service wages pursuant fo
section 221 of United States Public Law 94-444. Such contributions shall
become due and be paid by each employer to the department of economic
security for the fund in accordance with such regulations as the commissioner
may prescribe, and shall not be deducted, in whole or in part, from the wages of
individuals in such employer’s employ. No rule of the commissioner shall be put
in force which will permit the payment of such contributions at a time or under
conditions which will not allow the employer to take credit for such contribution
against the tax imposed by section 3301 of the Internal Revenue Code.

(2) In the payment of any contribution, a fractional part of a cent shall be
disregarded unless it amounts to one-half cent or more in which case it shall be
increased to one cent.

(3) When the contribution rate applied to an employer’s taxable payroll
for any given calendar quarter results in a computed contribution of less than $1,
the contribution shall be disregarded.

Sec. 10. Minnesota Statutes 1982, section 268.06, subdivision 2, is
amended to read:

Subd, 2. RATES. Each employer who is not eligible for an experience
ratio or who has an experience ratio of one-tenth of one percent or meore as
eomputed in subdivision 6 shall pay contributions equal to two and seven-tenths
percent for each calendar year prior to 1985 and 5-4/10 percent for 1985 and
each subsequent calendar year of wages paid and wages overdue and delayed
beyond the usual time of payment from him with respect to employment
occurring during each calendar year, except as may be otherwise prescribed in
subdivisions 3a and 4. Each employer who has an experience ratio of less than
one-tenth of one percent shall pay contributions on only the first $8,000 in wages
paid and wages overdue and delayed beyond the usual time of payment to each
employee with respect to employment occurring during each calendar year.

Sec. 11. Minnesota Statutes 1982, section 268.06, subdivision 3a, is
amended to read:

Subd. 3a. RATE FOR NEW EMPLOYERS. Notwithstanding the pro-
visions of subdivision 2, each employer, who becomes subject to this law, shall
pay contributions at a rate:

(2) Not exceeding two and seven-tenths percent, that is the higher of (1)
one percent and (2) the state’s three-year benefit cost rate for the 36 consecutive
month period immediately preceding July 1 of each year for each employer who
becomes subject to this law prior to January 1, 1984. For purposes of this clause,
the state’s three-year benefit cost rate shall be computed annually and shall be
derived by dividing the total dollar amount of benefits paid to claimants under
this law during the 36 consecutive calendar months immediately preceding July 1
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of each year by the total dollar amount of wages subject to contributions under
this law during the same period. The rate so determined shall be applicable for
the calendar year next succeeding each computation date.

(b) Not exceeding 2-7/10 percent, that is the higher of (1) one percent and
(2) the state’s four-year benefit cost rate for the 48 consecutive month period
immediately preceding July 1 of each year for each employer, except employers in
the construction industry, as determined by the commissioner, principally em-
ploying laborers and construction tradesmen; who becomes subject to this law
subsequent to December 31, 1983 and prior to January 1, 1985. For purposes of
this clause, the state’s four-year benefit cost rate shall be computed and derived
by dividing the total dollar amount of benefits paid to claimants under this law
during the 48 consecutive calendar months immediately preceding July 1, 1983 by
the total dollar amount of wages subject to contributions under this law during
the same period. The rate so determined shall be applicable for the calendar year
1984.

Each construction employer described above who becomes subject to
chapter 268 shall pay contributions at a rate, not exceeding 7.5 percent, that is
the higher of (1) one percent, or (2) the state’s four-year benefit cost rate for
construction employers for the 48 consecutive month period immediately preced-
ing July 1, 1983. For purposes of this clause, the state’s four-year benefit cost
rate shall be computed and derived by dividing the total dollar amount of benefits
paid to claimants of construction employers, as determined by the commissioner,
during the 48 consecutive calendar months immediately preceding July 1, 1983 by
the total dollar amount of wages of construction employers subject to contribu-
tions during the same period. The rate so determined shall be applicable for the
calendar year 1984.

(¢) Not exceeding 2-7/410 5-4/10 percent, that is the higher of (1) one
percent and (2) the state’s five-year benefit cost rate for the 60 consecutive month
period immediately preceding July 1, 1984 and each year thereafter for each
-employer, except employers in the construction industry, as determined by the
commissioner; principally employing laborers and construction tradesmen; who
becomes subject to this law on January 1, 1985 and thereafter. For purposes of
this clause, the state’s five-year benefit cost rate shall be computed annually and
shall be derived by dividing the total dollar amount of benefits paid to claimants
under this law during the 60 consecutive calendar months immediately preceding
July 1, 1984 and each year thereafter by the total dollar amount of wages subject .
to contributions under this law during the same period. The rate so determined
shall be applicable for the calendar year next succeeding each computation date.

Each construction employer described above who becomes subject to this
chapter shall pay contributions at a rate, not exceeding 7.5 percent, that is the
higher of (1) one percent, or (2) the state’s five-year benefit cost rate for
construction employers for the 60 consecutive month period immediately preced-

Changes or additions are indicated by underline, deletions by strikeout.




Ch. 372 LAWS of MINNESOTA for 1983 2573

ing July 1, 1984 and each year thereafter. For purposes of this clause, the state’s
five-year benefit cost rate shall be computed annually and shall be derived by
dividing the total dollar amount of benefits paid to claimants of construction
employers, as determined by the commissioner, during the 60 consecutive calen-
dar months immediately preceding July 1, 1984 and each year thereafter by the
total dollar amount of wages of construction employers subject to contributions
during the same period. The rate so determined shall be applicable for the
calendar year next succeeding each computation date.

Sec. 12. Minnesota Statutes 1982, section 268.06, subdivision 5, is
amended to read:

Subd. 5. BENEFITS CHARGED AS AND WHEN PAID. Benefits
paid to an individual pursuant to a valid claim shall be charged against the
account of his employer as and when paid, except that benefits paid to an
individual who earned base period wages for part time employment shall not be
charged to an employer that is liable for payments in lieu of contributions or to
the experience rating account of an employer if the employer: (1) provided
weekly base period part time employment; (2) continues to provide weekly
employment equal to at least 90 percent of the part time employment provided in
the base period; and (3) is an interested party because of the individual’s loss of
other employment. The amount of benefits so chargeable against each base
period employer’s account shall bear the same ratio to the total benefits paid to
an individual as the base period wage credits of the individual earned from such
employer bear to the total amount of base period wage credits of the individual
earned from all his base period employers.

In making computations under this provision, the amount of wage credits
if not a multiple of $1, shall be computed to the nearest multiple of $1.

An employer’s account shall net be charged with respect to benefits paid
uncovered services as defined in section 268.07; subdivision 4 to the extent that
the unemployment compensation fund is reimbursed for such benefits pursuant to
section 121 of United States Public Law 94-566.

Benefits shall not be charged to an employer that is lable for payments in
lieu of contributions or to the experience rating account of an employer for
unemployment that is directly caused by a major natural disaster declared by the
president pursuant to section 102 (2) of the Disaster Relief Act of 1974 (42
U.S.C. 5122 (2)), if the unemployed individual would have been eligible for
disaster unemployment assistance with respect to that unemployment but for the
individual’s receipt of unemployment insurance benefits.

Sec. 13. Minnesota Statutes 1982, section 268.06, subdivision 20, is

amended to read:
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Subd. 20. PROTEST, REVIEW, REDETERMINATION, APPEAL.
A review of the charges made to an employer’s account as set forth in the notice
of charges referred to in subdivision 18 and a review of an employer’s contribu-
tion rate as set forth in the notice of his rate for any calendar year as provided in
subdivision 19, may be had by such employer if he files with the commissioner a
written protest setting forth his reasons therefor within 30 days from the date of
the mailing of the notice of charges or contribution rate to him, which date shall
appear on such notice. Upon receipt of such protest the commissioner shall refer
the matter to an official designated by him to review the charges appearing on
such notice appealed from or the computations of the protesting employer’s rate,
as the case may be, to determine whether or not there has been any clerical error
or error in computation in either case, and he shall either affirm or make a
redetermination rectifying said charges or rate as the case may be, and a notice of
such affirmation or redetermination shall immediately be mailed to said employ-
er. If the employer is not satisfied with such affirmation or redeterminatior, he
may appeal therefrom by filing a notice thereof with the department within ten
days after the date of mailing appearing upon said redetermination. Upon the
receipt of such appeal the commissioner shall refer the matter to a referee for a
hearing and after opportunity for a fair hearing, the referee shall affirm, modify
or set aside the original determination with its affirmation or the redetermination,
as appears just and proper. The commissioner may at any time upon his own
motion correct any clerical error of the department resulting in charges against
an employer’s account or any error in the computation of an employer’s
contribution rate. The referee may order the consolidation of two or more
appeals whenever, in his judgment, such consolidation will not be prejudicial to
any interested party. At any such hearing a written report of any employee of
the department which has been authenticated shall be admissible in evidence.
Appeals from the decision of the referee shall be made in the same manner as
appeals from the decision of an appeal tribunal provided by section 268.10,
subdivision 5. Decisions of the commissioner made upon appeal from a decision
of the referes shall be reviewed by the supreme court upon ocertiorari in
accordance with the procedure outlined therefor with respect to benefit decisions-

Sec. 14. Minnesota Statutes 1982, section 268.06, subdivision 28, is
amended to read:

Subd. 28. PAYMENT TO FUND BY NONPROFIT CORPORA-
TION AND ALLOCATION OF BENEFIT COSTS BY BASE PERIOD
REIMBURSERS. (1) Benefits paid to employees of nonprofit organizations shall
be financed in accordance with the provisions of this subdivision. For the
purpose of this subdivision, a nonprofit organization is an organization (or group
of organizations) described in section 501(c) (3) of the United States internal
revenue code which is exempt from income tax under section 501(a) of such code.
Any nonprofit organization which, pursuant to section 268.04, subdivision 10,
clause (9) is, or becomes, subject to this law on or after January 1, 1972, shall pay
contributions under the provisions of section 268.06, subdivision 1, unless it
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elects, in accordance with this paragraph, to pay to the commissioner for the
unemployment fund an amount equal to the amount of regular benefits and the
state share of the extended benefits charged, that is attributable to service in the
employ of such nonprofit organization, to individuals for weeks of unemployment
which begin during the effective period of such election.

(a) Any nenprofit organization which is; or becomes; subject to this law
oen January 1; 1972, may elect to become lable for payments in leu of
contributions for a period of not less than {wo calendar years beginning with
January 15 1972: provided it files with the commissioner a written notice of its
election within the 30 day period immediately following such date:

() Any nonprofit organization which becomes subject to this law after
January 1, 1972, may elect to become liable for payments in lieu of contributions
for a peried of not less than two calendar years beginning with the date on which
such subjectivity begins by filing a written notice of its election with the
commissioner not later than 30 days immediately following the date of the
determination of such subjectivity.

{e) (b) Any nonprofit organization which makes an election in accordance
with clause (a) or clause (b) will continue to be liable for payments in lieu of
contributions until it files with the commissioner a written notice terminating its
election not later than 30 days prior to the beginning of the calendar year for
which such termination shall first be effective.

¢ (c) Any nonprofit organization which has been paying contributions
under this law for a period subsequent to January 1, 1972, may change to a
reimbursable basis by filing with the commissioner not later than 30 days prior to
the beginning of any calendar year a written notice of election to become liable
for payments in lieu of contributions. Such election shall not be terminable by
the organization for that and the next year.

¢e) (d) The commissioner may for good cause extend the period within
which a notice of election, or a notice of termination, must be filed and may
permit an election to be retroactive but not any earlier than with respect to
benefits paid after December 31, 1971,

(B (¢) The commissioner, in accordance with such regulations as he may
prescribe, shall notify each nonprofit organization of any determination which he
may make of its status as an employer and of the effective date of any election
which it makes and of any termination of such election. Such determinations
shall be final unless reviewed in accordance with the provisions of section 268.12,
subdivision 13.

(2) Payments in lieu of contributions shall be made at the end of each
calendar quarter, or at the end of any other period as determined by the
commissioner and become due on the last day of the month next following the
month in which the notice of benefits charged is mailed to the employer. The
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